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CONGRESS AND THE SUPREME COURT 

MAY Congress pass a law that is generally believed to be 
contrary to the decisions of the Supreme Court? 
Should it, if it purposes to enact such a law, first 
secure the amendment of the Constitution? This question, of 
so much significance to the relations of Congress and the 
Supreme Court — perhaps of even greater significance to the law 
and custom of amendment of the Constitution — was debated at 
length in the Senate during the closing days of June and the 
opening days of July, 1909. It is the purpose of this article to 
present and discuss the arguments advanced in the course of 
that debate. 

Earnest discussion of the question was inevitable when it be- 
came apparent that strong support was assured for the Cummins- 
Bailey measures providing for an income tax, for these measures 
were in essential respects almost identical with the income-tax 
law which in 1895 tne Supreme Court had declared to be un- 
constitutional. The debate had not gone far before it was 
generally assumed that the Senate would pass an income-tax 
law unless a vigorous flank movement were started. Thereupon 
the corporation-tax amendment to the tariff bill and the resolu- 
tion for amendment of the Constitution so as to permit the levy- 
ing of income taxes were introduced. It was soon evident that 
they would pass — a fact which may have served to make the 
debate as a whole somewhat less intense than it would otherwise 
have been. But as it stands, it is undoubtedly of first-rate im- 
portance. 

In the discussion of this question, several very distinct posi- 
tions were assumed by the senators most active in the debate. 
Senator Root, of New York, maintained that the passage of an 
income-tax law would derogate from the influence and authority 
of the Supreme Court and would be a violation of American 
principles of political science. Senator Hughes of Colorado 
took the contrary position : contending, in effect, that the 

integrity of legislative authority demanded that Congress must 
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CONGRESS AND THE SUPREME COURT 2 I 

have free scope to act upon such a subject. Senator Heybura 
of Idaho, following the tendency to take a legal view of the 
question — a tendency most prominent throughout the debate 
— argued that a judicial precedent was a bar to legislative 
action, and that Congress was concluded by the decision of the 
court. Senator Cummins, of Iowa, on the other hand, taking 
the more liberal legal position, maintained that a judicial decision 
could have no such effect. Other members of the Senate made 
important contributions to the debate; but, as the senators 
named fairly typified the leading points of view, it is needless to 
go beyond their arguments. 

The debate divides itself into two parts: that in which the 
question was considered as one primarily of the relations of the 
different departments of government and, secondly, that in 
which its legal aspects were more emphasized. 

I 
The argument made by Senator Root followed familiar lines. 
In some of the most forceful passages of his address of July I , 
he said : 

But, Mr. President, what is it that we propose to do with the Supreme 
Court? Is it the ordinary case of the suitor asking for a rehearing? 
No ; do not let us delude ourselves about that. It is that the Congress 
of the United States shall deliberately pass, and the president of the 
United States shall sign, and that the legislative and executive depart- 
ments thus conjointly shall place upon the statute books as a law a 
measure which the Supreme Court has declared to be unconstitutional 
and void. And, then, Mr. President, what are we to encounter? A 
campaign of oratory upon the stump, of editorials in the press, of de- 
nunciation and imputation designed to compel that great tribunal to 
yield to the force of the opinion of the executive and the legislative 
branches. If they yield, what then? Where then would be the confi- 
dence of our people in the justice of their judgment? If they refuse to 
yield, what then? A breach between the two parts of our government, 
with popular acclaim behind the popular branch, all setting against the 
independence, the dignity, the respect, the sacredness of that great 
tribunal whose function in our system of government has made us un- 
like any republic that ever existed in the world, whose part in our gov- 
ernment is the greatest contribution that America has made to political 
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science. I cannot see, Mr. President, in this proposal any result 
short of a most serious injury to that power in our system which is the 
weakest, which controls no purse and orders no soldiers, but upon re- 
spect for which rests the perpetuity of our institutions and the distinc- 
tion between the American Republic and those war- torn republics of 
the past that have so long been the objects of compassion and com- 
miseration. 1 

Mr. Root could not have occupied broader ground than this, 
for he implied that, when the Supreme Court renders a final 
decision, neither the executive department nor the legislative 
department may properly question it or seek to have it set aside. 
As departments of the government, they may not even seek a 
" rehearing " upon it. And, apparently, it makes no difference 
that the court has decided the other way a dozen times before. 

But Senator Hughes also took familiar ground. He main- 
tained that the decision of the Supreme Court should not be 
allowed to stand in the way of legislation, if Congress desired 
to enact an income-tax law. Both to those who have and to 
those who have not " got beyond Montesquieu," his argument 
will make an appeal, whether or not it persuades them. It was 
in the course of his vigorous attack upon the corporation-tax 
amendment to the tariff law that he touched upon the division 
of powers. First he asserted Congress's independence of the 
executive. Referring to the corporation-tax amendment, he 
asked : 

Do we still exist in three co-equal departments? Do we still have the 
legislative, judicial and executive co-equal divisions of the government, 
or is the legislative swallowed up now by the executive? Have we 

'On this point Senator Aldrich of Rhode Island, who took a leading part in the 
tariff debate, occupied much the same position as Senator Root. He was openly 
hostile to the income-tax amendment to the tariff law that was proposed by Senators 
Bailey and Cummins, and he declared that he would vote for a corporation tax " as a 
means to defeat the income tax," because the income tax would be " sure in the end 
to destroy the protective system." Mr. Root, on the other hand, expressed his sym- 
pathy with the idea of an income tax, declaring that " when it is necessary that the 
government shall have more money than it can obtain by ordinary means of taxation, 
I believe that the income tax, with all its inconveniences and objections, is fair and 
just as a means of distributing the burdens of taxation." Congressional Record, vol. 
44, pp. 4022, 4023, 4067. 
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reached the point where the president directs the attorney- general to 
draw a law which Congress, without inquiry or changes, must adopt, 
even if discussion should disclose faults and objectionable features? 1 

And the relations of Congress to the judiciary were, in his 
opinion, of the same or of a similar kind. Professing his belief 
that it was " hardly good form " for a senator to get into the 
habit of criticizing the Supreme Court, he declared nevertheless 
that he cherished the belief that the income-tax law of 1894 
was constitutional, and that Congress was not " forever pre- 
cluded from inquiry into that question." 2 Referring to the 
phrase in the corporation-tax amendment which described the 
tax as an " excise tax, " he expressed the opinion that he would 
be dealing with the Supreme Court with " more respect" if he 
should frankly say : " The decision rendered by this court, by the 
casting vote of one hesitating judge, ought to be reviewed by 
you, and I ask you to do it," than if, " by writing a phrase like 
that into legislation," he should "give them a 'short cut across the 
lot,' afford them an opportunity to do by indirection the thing 
which they would not openly and directly do." 3 

What are the relative merits of these views? It is perhaps 
true that the position assumed by Senator Root has become 
the orthodox one, though the majority of the Senate seemed 
prepared to prove themselves heterodox. Does Senator Root 's 
position then find any sanction in the Constitution itself ? Is it 
vital to the principles of our government? 

There is no express provision in the Constitution that limits 
the legislative power of Congress as regards the reenactment of 
a law declared by the Supreme Court to be beyond the compe- 
tence of Congress. There is no clear indication that Congress 
may not pass the same law in the same terms if it sees fit. 
Whatever may be the implications of the Constitution, its ex- 
press provisions leave the legislature free to test again and again 
the convictions of the Supreme Court upon one and the same 
subject. 

When, however, the implied provisions of the Constitution are 

1 Congressional Record, vol. 44, p. 4357. 

* Ibid., p. 4360. 'See also Senator Borah's remarks, ibid., p. 4249. 
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considered, the question at once arises whether the division of 
the government into three branches, the legislative, executive and 
judicial, imposes upon the legislature limitations which would in- 
hibit the reenactment of a law that the judiciary has pronounced 
unconstitutional. The Constitution of the United States does 
not contain the " distributing clauses " which are found in the 
constitutions of certain states and which expressly declare that no 
one of the three departments of the government shall exercise 
the powers of the other two or of either of them. Instead, it 
provides that the executive power shall be vested in the 
president, the legislative power in the Congress, and the judicial 
power in the Supreme Court and inferior courts. But this 
method of distribution has been held to be no less effective than 
the other to secure a separation of powers. The operation of 
the two methods has generally been deemed to be identical. 1 
Hence, if it be shown that either in theory or in law the 
principle involved in either kind of constitutional provision has 
been so applied as to prohibit the legislature from passing such 
a law as that which we have under consideration, we should be 
helped in the solution of this question. 

What assistance is given by the theory of the separation of 
powers? Certainly little or none on the positive legal side. 
But it may be of some assistance to know that even in theory it 
has not only been impossible to arrive at any clear definition 
of the legislative, executive and judicial powers, but that it has 
been found inexpedient, not to say impossible, to attribute exclu- 
sively to any one of the three departments the powers that pecu- 
liarly appertain to it. Practically the same conclusion is reached 
by those writers, among the most authoritative on the science of 
government, who of recent years have declared that there are 
not three powers of government but only two — that whatever is 
done by any branch of the government is either an act express- 
ing the will of the state or an act executing it — for these writers 
also admit the inexpediency of totally denying to the executing 
power the right to express the will of the state or of forbidding 

1 On the division of powers, see Frank J. Goodnow, Principles of the Administrative 
Law of the United States, book i, chapters ii and iii. 
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the expressing power ever to execute that will. From these 
tendencies in political theory we may perhaps conclude that the 
time-honored philosophical doctrine of the separation of 
powers, whether in its old form or in its altered guise, not only 
has no objection to offer to congressional action such as we have 
under consideration but may be easily construed to approve it. 
If the reenactment of an " unconstitutional " income-tax law, for 
the purpose of testing its constitutionality anew, 'be an exercise 
of the legislative power, the theory would amply approve it. 
If it be something else — no one has adequately shown that it is 
anything else — the theory might still support it. 

But there is more in the question than this. The separation 
of powers has been made a part of our constitutional law. The 
constitutional provisions dividing the powers of government 
are, indeed, like the theory of the subject in one respect : they 
do not define any one of the three powers. Moreover, the 
definitions pronounced by the courts are often conflicting. But 
our courts are pretty well agreed upon a few general principles. 
They hold that " the action of any one of the departments of 
the government must, in order to partake of the nature of the 
department so as to satisfy the provisions of the constitution 
requiring a division of powers, be completely independent of 
the influence and control of any other department." * What is 
meant by the expression, " completely independent of the in- 
fluence and control of any other department?" Not only is it 
not to be taken in a literal sense, but every constitution in the 
country makes express and direct exceptions to it. So far as 
the general rules evolved by legal interpretation are concerned 
(the rest of them need not be considered, for they have even 
less application to the question in hand than that which has 
been quoted), they place no limitation upon the power of the 
legislature to enact and enact again a law which that body 
deems desirable and within its just competence. 

With the more specific rules, the question becomes more 
concrete. Legislatures have the power to enact declaratory 
statutes, a declaratory statute being one which declares what the 

'Goodnow, op. cit., p. 34. 
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law already is. 1 In thus interpreting preexisting law, the legis- 
lature may, in effect, enact a retrospective statute, the interpre- 
tation relating back to past events and conditions. Not only is 
retrospective legislation admissible, in cases in which it is not 
expressly prohibited, but one of the legislature's most benefi- 
cent powers is exercised in the curing of defects, especially 
those defects that result from technical irregularities. But leg- 
islative power of any kind — power to declare the law, to enact 
retrospective laws, to cure defects, or any other power — does 
not, under the American constitutional system, embrace the 
power by legislative mandate to foist a judicial construction 
upon the courts. Nor can a legislature, by an act of its own, 
declare a statute to be either constitutional or void." It may 
repeal or amend, but repeal or amendment is not judicial con- 
struction. Would the enactment of a new income-tax law have 
been an attempt at judicial construction or an effort to declare 
constitutional that which the Supreme Court had declared to 
be unconstitutional? Plainly, it would have been neither the 
one thing nor the other. 

But some of the courts have rendered decisions which might 
seem to be very much more in point. Thus, it has been held 
that an act reviewing and annulling a judgment is unconstitu- 
tional ; that an act of the legislature opening judgments is the 
exercise of judicial power and therefore void ; that a legislature 
cannot reopen or set aside a final judgment nor compel the 
courts to do so, no matter how erroneous this judgment may 

1 The legislature cannot declare what a law was, but can declare what it shall be. 
Ogden v. Blackledge, 6U. S. (2 Cranch), 272. Some of the cases slightly modify 
this rule, but the modifications are immaterial and insignificant. 

•The Supreme Court of the United States has held that an act of Congress declar- 
ing a bridge over the Ohio River at Wheeling a legal structure, after that court had 
ordered its abatement as a nuisance, is unconstitutional as an exercise of a judicial 
and appellate, and not a legislative, power. Pennsylvania v. Wheeling etc. Bridge 
Company, 59 U. S. (18 Howard), 421. This action, which was in effect an at- 
tempt to change completely the legal status of the bridge as fixed by the court, 
affords an excellent illustration of what the legislative right of reenactment does not 
include. It includes the power to set in operation the machinery which will cause the 
courts to construe the law anew, not however the power to impose a new construc- 
tion upon the courts. 
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be. 1 The passing of an income-tax law, however, would not 
violate any of these decisions. Such legislation would neither 
open, annul nor reverse a judgment, nor would it compel any 
court to do any of these things. It would have no reference 
to any judgment ; and though a court might destroy the author- 
ity of its previous decisions by reversing itself on a new case 
brought under a new law, such a result could not be attributed 
to legislative interference with a judicial finding. 

Again, it has been held that a legislative act, directing the levy 
and collection of a tax which has already been declared illegal 
by the judiciary, is inoperative and void as an attempted reversal 
of judicial action by the legislature. 2 Would not the enactment 
of a new income-tax law amount to the legislative direction that 
a tax declared to be inoperative and void should be levied and 
collected, and as such would it not amount tc reversal of judi- 
cial action ? The sufficient answer to this seems to be that at 
the most the legislature would be seeking to induce, not to 
compel, a judicial reversal of judicial action. Such a law would 
not deny to any taxpayer any one of his means for testing its 
constitutionality. Not a cent could be obtained from such a 
tax if the court forbade. 

1 See cases cited in William Bondy, The Separation of Governmental Powers, ch. 
x, especially at p. 99. See many other cases to the same or similar effect in American 
Digest, 10, 1314 elseq. 

'Mayor v. Horn, 26 Md., 194; Butler v. Supervisors of Saginaw, 26 Mich., 22; 
cited in Bondy, op. cit., p. 99. In the first of these cases the court said, " When 
this law [the second enactment] was passed, the rights of the parties under the law 
of 1856, ch. 164, had been judicially determined by this court. In the case of 
Porter v. the Mayor and City Council, this court had adjudged that the parties as- 
sessed under that law were not liable for the assessments and had perpetually enjoined 
the city authorities from proceeding to collect them; and yet the law of 1864, ch. 
344, passed after that decision, expressly authorized those authorities to proceed and 
collect them. It adjudged those parties to pay that which this court, in a regular 
proceeding, determined they were not bound to pay. It in effect, and that most 
plainly, reversed the judgment of this court. That which this court said was illegally 
done, or done without authority of law, or in contravention of law, and that the 
parties could not be assessed for, this Act of Assembly clearly declares shall be paid 
for by the parties, although they were relieved from that payment by the final deter- 
mination of this court. There certainly could not be a more plain assumption of 
judicial power by the legislature, than was exercised by the enactment of the law of 
1864, ch. 344, and as such, this law must be pronounced inoperative and void." 
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II 
The debate in the Senate on the narrower question, whether 
the decisions of the Supreme Court should be regarded as bind- 
ing, without special reference to the relations which that tribunal 
bears to the other departments of the government, had to do 
principally with the doctrine of stare decisis. During the 
speech on the income-tax bill delivered by Senator Cummins 
on June 29 and 30, this phase of the question was. thrown into 
the sharpest relief. 1 After passing the income-tax cases in 
review, Senator Cummins declared that for a hundred years 
there had been " a continuity of decisions " sustaining the vital 
power of Congress to levy a tax " upon property, upon income " 
without apportionment, and holding that only a land tax needed 
to be apportioned. He believed that he had a better right to 
appeal to the rule of stare decisis than they who contend that 
the latest income-tax decision of the Supreme Court is conclu- 
sive and binding. 

I have a better right to appeal to the history of a hundred years and to 
the often repeated decisions of the Supreme Court of the United States 
for the purpose of establishing the stability of constitutional interpreta- 
tion and construction than has any man to the single case decided by 
a divided court ; decided not only by a divided court, but by the opin- 
ion of one member of that court ; and not only so — and I say it with- 
out the slightest reflection upon his conduct — who changed his views 
with regard to the subject between the original hearing and the re- 
hearing. 2 

Mr. Cummins declared that he believed that the sentiment which 
suggests that it is an indelicate and improper thing for Congress 
again to ask the Supreme Court to review the constitution in 
this respect " is a morbid sentiment, growing out of the confu- 
sion of two perfectly distinct principles, the principles of res 
adjudicata and stare decisis, the one requiring instant obedience 
to the final decision of a court, the other being ' a rule of sta- 
bility.' " The records of the supreme courts of the states and 

1 Congressional Record, vol. 44, p. 4141. 

* Cf. Senator Bailey's remarks, ibid., p. 4025. 
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of the United States, he said, are full of instances in which they 
have reversed themselves. " Unless good reason be shown, 
they will follow their prior opinions . . . upon the subjects in- 
volved; but the rule stare decisis has never yet forbidden a 
litigant to appeal to any court for a reversal of a rule estab- 
lished in some decision to which he was not a party." * 

Senator Heyburn, who occupied the more rigid position on 
this question, maintained that the rule of stare decisis was that 
every presumption would be entertained against the propriety 
of reversal, " and the reason for reversal must be overpowering 
and all-compelling. A court never does reverse itself except 

'In Knox v. Lee, 12 Wallace, 457 (in which the Supreme Court reversed its 
legal-tender decision in Hepburn v. Griswold, 8 Wallace, 603), Justice Strong, deliv- 
ering the opinion of the court, declared that " it is no unprecedented thing in courts 
of last resort, both in this country and in England, to ovenule decisions previously 
made " (p. 554). Chief Justice Chase, on the other hand, declared in his dissenting 
opinion that the reversal was " unprecedented in the history of the court " (p. 572), 
and Justice Field seemed to be of a similar opinion. But see the opinion of the court 
by Chief Justice Fuller in Pollock v. Farmers' Loan and Trust Company, 157 U. S., 
429, at p. 575, where he discusses a case of Supreme Court reversal, that in the Gen- 
esee Chief, 12 Howard, 443, 455, opinion by Chief Justice Taney. The statement 
of the court in the Pollock case concerning start decisis of course has particular per- 
tinence here. " Doubtless, the doctrine of start decisis is a salutary one," said the 
Chief Justice, " and to be adhered to on all proper occasions, but it only arises in 
respect of decisions directly upon the point in issue. . . . Manifestly as this court is 
clothed with the power, and intrusted with the duly, to maintain the fundamental law 
of the Constitution, the discharge of that duty requires it not to extend any decision 
upon a constitutional question if it is convinced that error in principle might super- 
vene." These words, guarded as they are, are significant. The Supreme Court, of 
course, seldom reverses itself directly. Like other courts, it "distinguishes." See 
Munroe Smith, "State Statute and Common Law," Political Science Quar- 
terly, vol. ii (1887), p. 121. 

The question whether the Supreme Court has changed its mind on the income tax 
sinct its decision of 1895 is not considered in this article, though it was earnestly con- 
tended by some of the participants in the debate that this was the case, and de- 
cisions were cited in the attempt to prove it. Of course, the arguments of those who 
contend for a new income-tax law at least implied that the court would now prove to 
be of a different mind on the question. Nor is the extended debate as to the con- 
stitutionality of the corporation tax here considered. Leading advocates of an 
income-tax law maintained that, if the proposed income tax was contrary to the 
decision in the Pollock case, the corporation tax was also contrary to that decision; 
and not only this, but that it was unconstitutional on other grounds. Just how much 
effect this had in strengthening their stand on the income tax, by making it appear 
that they were contending for a law that was no more questionable than that con- 
tended for by the corporation taxers, it would be difficult to estimate. 
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where the conditions have changed to such an extent that they 
are compelled to give a different application to the rule of law." 
To this Senator Cummins replied that he sympathized with a 
part of this suggestion. The Supreme Court ought not to re- 
verse a former opinion for light or trivial reasons, but when the 
error is " so palpable as it is in the present case," he had " no 
doubt that when the question again reaches the Supreme Court 
it will be ruled in harmony with the principles of one hundred 
years of judicial decisions." * 

The different statements of the rule of stare decisis in the 
Senate reflect the different statements to be found in decisions 
of the courts. In the courts, indeed, the antithesis as repre- 
sented by isolated cases is much more pronounced than it is in 
the Senate debates. Some courts state the doctrine in terms 
that are even more hard and fast than those employed by 
Senator Heyburn. Some give a much more liberal interpreta- 
tion than that which Senator Cummins sustained. Decisions 
may be found which declare that cases adjudged by courts of 
final resort settle the law, whether right or wrong, and that they 
will not be overruled. 2 But this is the exception. The general 
rule is that the maxim stare decisis is not imperative, 3 even 
where the facts are identical. Precedent without sound reason- 
ing is not binding,* and grave and palpable error will cause re- 
versal. 5 If a member of the Senate, believing a decision of the 
court unsound in reasoning or erroneous in its findings, seeks, 
in a just and proper manner, to have the identical question once 
more tested, he is doing only what counsel for litigants have 
done, and what the courts have countenanced counsel in doing, 
in a multitude of cases. He is doing what the Supreme Court 

1 Some of the Senators did not deal with the Pollock decision quite so respectfully. 
On the other hand, some who favored the proposed income-tax law would not have 
taken quite so pronounced a position on this particular phase of the question as Sen- 
ator Cummins. This is possibly, though not certainly, true of Senator Borah, earnest 
champion of the income-tax though he was. See Congressional Record, vol. 44, p. 
4249. 

'South v. Thomas, 23 Ky., 59; Tribble v. Taul, 23 Ky., 455. 

•Kneeland v. City or Milwaukee, 15 Wis., 497. 

4 State v. City Council of Aiken, 42 S. G, 222. 

•Ellison v. Georgia Railroad and Banking Company, 87 Ga., 691. 



No. I] CONGRESS AND THE SUPREME COURT 31 

of the United States itself has equally countenanced. 1 All the 
more would such a senator be justified in seeking the passage 
of a law which was not in all respects the same as that which 
had been declared to be unconstitutional. There is no corol- 
lary of stare decisis that has greater authority or a securer 
footing than this : that precedent does not bind unless the facts 
in the two cases are in all essential respects identical. 

The question whether the doctrine of stare decisis does not 
have a different application in constitutional questions, or some 
of them, from that given to it in ordinary questions, though 
this might seem to be the key to the whole problem, was not 
distinctly raised in the debate. This failure is not surprising; 
for this question has been the subject of only the slightest 
consideration, either in legal or political literature. It is, how- 
ever, of so much importance that, little as it has been considered, 
it should not be passed over. 

Moved by the exhibition of judicial vacillation which the 
Supreme Court gave in the legal-tender cases, Mr. Emory 
Washburn, professor in the Harvard Law School, some thirty 
years ago attempted to answer the question : " Whether there 
is no way of determining, definitively, what powers the Consti- 
tution delegates to and confers upon the separate branches of 
government into which it divides its functions." * He argued 
that, as the framers of the Constitution could not anticipate 
everything that would need interpretation in the language they 
used, they provided for a means of " umpirage " ; that to supply 
every defect in dividing the powers of government among its 
several proprietaries they delegated to the judiciary the author- 

1 It may be said further, that courts do not respect the authority of a single de- 
cision as they do that of a series of decisions. Some courts seem to hold that it 
takes two decisions to make one precedent, three or four to give it strength. See 
Griffin v. Creditors, 6 Rob. (La.), 225; Judson v. Gray, 11 N. Y., 408. The per- 
tinence of these considerations is apparent when it is remembered that the Pollock 
decision not merely stands by itself, but that it perhaps reverses a series of decisions 
— a point on which Senator Cummins laid much emphasis. See Congressional 
Record, vol. 44, pp. 4139-4141. But Chief Justice Fuller, who wrote the opinion of 
the court, did not admit that this was true. See Pollock v. Farmers' Loan and Trust 
Company, 157 U. S., 429, especially at p. 579. 

1 Journal of Social Science, 1876, vol. vii, pp. 140 et seq. 
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ity to trace out " the lines of division." " When any one of 
these lines has been made out and its monuments established, 
this power of arbitrament has been exhausted ; the agent as to 
that specific part of his duty is functus officio." And he im- 
plied that the Supreme Court, in making such delimitations of 
constitutional authority, was perhaps exercising " a ministerial 
function, in the performance of which judicial forms and rules 
were to be observed ; but, when executed, it becomes a finality 
like other ministerial acts." These views are ingenious, but 
they have been echoed even less than they were anticipated. 
They are practically without support. However, in maintain- 
ing that there is no necessaiy analogy between the function of 
the court in deciding such constitutional questions and its func- 
tion in deciding ordinary questions, he expressed a view that 
may conceivably become of much importance — a view which, 
as we shall see, can be held by those who wholly disagree with 
his opinions in other respects. 

In 1889, Mr. D. H. Chamberlain, author of a work on Stare 
Decisis, was inspired by Mr. Justice Matthews of the Supreme 
Court to make a much narrower examination of the matter. 1 
He attempted to find an answer to the question whether the 
doctrine of stare decisis " ought to be, or is, less strictly applied 
to constitutional questions than to questions of mere private 
rights." The peculiar form in which the question was cast was 
due to the fact that in the legal-tender case of Knox v. Lee* 
two of the justices had given opinions which might be construed 
to intimate that the doctrine need not be applied strictly in con- 
stitutional questions. Mr. Chamberlain concludes that 

It must be conceded always that if a decision is wrong, clearly wrong 
in principle or in the facts, ... it may be or even ought to be re- 
versed. No less an exception to stare decisis seems tenable or prac- 
ticable. This is as true, it seems in reason, of public cases as of private 
cases, of cases of constitutional law or power as of cases of private 
right, and no more so. 

1 D. H. Chamberlain, " The Doctrine of Stare Decisis as applied to Decisions of 
Constitutional Questions." 3 Harvard Law Review, 125. 
* See supra, p. 29, note. 
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If the rule is not more applicable, is it less applicable to those 
of the former class than to those of the latter class? The re- 
ply is made : " We know of no authorities which have discussed 
or answered our inquiry; we do not even know that it is re- 
garded in the forum of the profession or of jurists and judicious 
law-writers as an open one " — a statement that is eloquent of 
the paucity of the material on this entire subject. 

In striking contrast with the views of Mr. Washburn and Mr. 
Chamberlain and in diametrical conflict with the former writer, 
Mr. Munroe Smith has indicated, at least by implication, that 
the Supreme Court not only should be, but is, less bound by its 
precedents than other courts. 1 The law-making power of the 
courts, he says, has been increased by vesting in them the in- 
terpretation of written constitutions, and by virtue of its inter- 
preting power the Supreme Court has reconstructed the federal 
Constitution in many respects. " The wonderful thing about 
our history is that the Constitution should have been adapted to 
the great transformations in our national life without coup d'etat 
or revolution and with only one civil war." It is because the 
Supreme Court has so skilfully adapted it to our changing 
needs. 

Looked at from this point of view, the entire problem before 
us seems to resolve itself into the question : what is the func- 
tion of the Supreme Court in its relation to the Constitution ? If 
that function is one of conservative adaptation of the Constitu- 
tion to changing needs, there can hardly be any doubt remaining 
of the propriety of legislation which calls upon the court to re- 
consider its decisions, to adapt its opinions anew. It is not 
necessary, however, to secure adhesion to such an interpreta- 
tion of the function of the Supreme Court in order to uphold 
this right of Congress. As we have seen, it is defensible upon 
the grounds upon which it was specifically challenged in the 
Senate debate — the grounds of division of powers and stare 
decisis. As this paper was suggested by that debate and aims 
to follow it closely, it would be out of keeping to make a further 
digression here and to go into this most interesting but some- 
what independent question. 

1 Munroe Smith, " Judge-made Constitutional Law," Van Norden's Magazine, 
1909, pp. 28 et sea. 
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The contentions of those senators who maintained that the 
income-tax bill should not be passed were impressive. Within 
limits, they may be regarded as controlling. But, beyond those 
limits, it is hard to see how they can derive any validity from 
the theory or the law of the separation of powers or from the 
doctrine of stare decisis. When a senator says that the legisla- 
ture should show all possible respect and reverence for the 
Supreme Court of the United States, no one can dissent. When 
he maintains that that great tribunal should not be made the 
football of mob opinion, no one can question the justice or 
wisdom of what he says. But when he argues, in effect, that 
the legislature should surrender to the courts its freedom of 
legislating according to its lights, while some will share his con- 
victions and believe that he states them none too strongly, to 
many it will seem that he indulges in a species of judicial idolatry. 

It is to be hoped that the knowledge of this memorable 
debate will be widely disseminated ; for it should do very much 
to put us on inquiry concerning the true relations of the legis- 
lature to the courts and the relation of these two branches to 
the constitutional amending power. Those who have much at 
heart the interests of democracy are to-day deploring the inelas- 
ticity of our constitutional system, declaring that the amendment 
of the constitution, even when most desirable, is all but im- 
possible — a result which the Fathers could not have intended. 
But if we come to believe that the Supreme Court in its con- 
struction of the Constitution is not infallible, and that, when 
convinced that this court has mistakenly voided a desirable law, 
the legislature should secure that law's reconsideration, we may 
find ourselves with a more responsive form of government. If 
the legislature reenacts a law once declared to be unconstitu- 
tional and the court again pronounces it void, will not both the 
legislative and the popular aptitude for direct amendment of the 
Constitution be increased? For if, after a second adverse 
judicial decision, the legislature is of the same opinion, it will, 
with much less hesitation, call into operation the machinery of 
amendment ; and it will be likely to find the people back of it. 

Harold M. Bowman. 

New York City. 



